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The Role of Consanguinity for Women and
the Punishment of Exile in Islamic Sharee’ah

Dr. Hanaan Ali AlI-Haazmee Ash-Shareef Al-Hasanee

Abstract

O mankind, indeed We have created”
you from male and female and made
you peoples and tribes that you may
know one another. Indeed, the most
noble of you in the sight of Allah is the
most righteous of you. Indeed, Allah is
Knowing and Acquainted.” (Surat Al-
(Hujuraat: 13

The Islamic Sharee’ah contains
provisions that treat women at par with
men in general but some parts of it treat
them differently in terms of matters
special for them. These parts cover
the licence to drop the enjoinment
of pilgrimage from the woman if
she does not find an unmarriageable
man to accompany her, postpone the
fasting of Ramadhaan for women
having the period and women during
the bleeding period after giving birth,
distinguish women from men in some
enjoinments like jihad or the need to
have an unmarriageable companion
.during travel

The author reviews various legal
studies that discuss these provisions
based on the differences between
males and females, be they are the
point of agreement or the point of

difference among scholars. Therefore,
the author elaborates in the present
study on a topic that was not discussed
by any other scholar which tackles the
difference between men and woman
with regard to the punishment of
adultery; namely exiling the woman
from the place where she committed
the crime of adultery. The author also
discusses the point of difference among
scholars with regard to the precaution
that an unmarriageable companion
should be available or the penalty of
exiling heris dropped. Originally, males
and females are equal in forbidding
them to commit adultery. However,
in the case of woman, the element of
exile is dropped if no unmarriageable
.companion is unavailable

The author discusses the punishment
of exiling for women who commit
adultery stating the differences
among scholars in this respect and the
preponderant opinion on this point
supported by adequate evidence. On
the other hand, the author discusses the
rules related to the travel of women in
the Islamic Sharee’ah for work, study
or delegation taking into account the
.novel means of transportation
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Business by Contracting in the Saudi Law

Dr. A‘arif Saalih Al-Ali

Abstract

Business by contracting means any
business that is repeatedly undertaken
in the form of an organized project.
These contracting activities include
seven types as per Article 2 of the
Commercial Court Law. Other
contracting businesses are associated
with these contracting activities by
.way of analogy

Giving the commercial quality to
commercial activities, including
contracting business, leads to
an important effect, that is the
application of the rules related to
commercial business to businessmen
who undertake these activities as
long as the governing controls are
there. One of the most important
rules in this respect is the jurisdiction
given to administrative courts to
consider claims resulting from these
businesses. The rules of commercial
bankruptcy are applied against the
businessman who undertakes these
activities if he goes bankrupt and
strict judicial grace periods are given
to him in case he delays repayment
of his debts related to his business

.and other rules

Business by contracting gives
rise to several problems among
commentators and judges. Most
distinctive of these problems is
determining the controls of the
commercial nature of these businesses
for the contractor undertaking them
as well as determining the controls of
considering them commercial for the
other contracting party. This paper is
concerned with deliberation on these
problematic aspects along with the
relevant judicial applications

The author concludes that several
problems arise from business by
contracting. The reasons of such
problems can be ascribed to the
old Commercial Court Law issued
in 1350 AH which does not cope
with novel commercial practices
including business by contracting.
Article 2 which determines which
businesses are commercial includes
many generalities which made
commentators and judges encounter
several problems that led to variances
in juristic and judicial reasoning. It
is hoped that these problems will be
.corrected by the Saudi Legislator
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Textual Punishments between Deterrence and
Recompense and Their Role in the Protection of Security

Dr. Khayriyah Muhammad Al-Malaq

Abstract

Jurists exerted great efforts to know
the provisions of punishments. Authors
who followed them imbibed from their
knowledge and penned several books on
crime and punishment. Most distinctive about
punishments in Islamic Sharee’ah is that they
cover two types: textual punishments and
discretionary ones. There is no doubt that this
diversity of punishment reflects the richness
of the Islamic Sharee’ah and the security
and stability these punishment, especially
the textual ones, realize through the general
as well as the special element of deterrence.
As known, this is the original objective
of punishment in general. According to
jurists, punishments aim at applying a fair
and just punishment against the criminal
for his offence or reforming the conduct of
the criminal so that he may not commit the
crime again. This means that the deterrence
the punishment provides is enough as a
punishment in addition to being a penance of
sins, namely it deters and recompenses at the
same time. From the elements of deterrence
and recompense emerges the protection of the
security and stability of society. This is what
the author tries to elaborate through this paper
:The author concluded the following

The punishment is the material penalty that
is applied against the offender to deter him
and others. Hence, punishments prevent
offences before they take place and deter
from committing crimes again after they take
place

There are some points of difference between
textual punishments and discretionary ones.

They agree in terms of predefinition since
textual punishments are predefined by
the Sharee’ah and discretionary ones are
defined by the judge, in terms of mandatory
or optional enforcement, in terms of
responsibility or not, in terms of dropping the
punishment or not, in terms of repentance in
the case of deterring punishments and in the
case of recompensing ones since deterring
punishments are legislated for preventing
expected corruptions while recompensing
ones are legislated for making up for
lost interests and for offences committed
by mistake, those committed by intent,
those committed out of ignorance, those
committed with knowledge, those committed
out of forgetfulness, those committed by
ill-minded persons and boys contrary to
deterring punishments, most of which are
applied against sinners in order to deter them
from committing the crime again. While
recompensing punishments are applied to
bodies, limbs, functions of limbs, wounds,
worships, funds and usufructs, deterring
punishments are applied to crimes and
.offences

Textual punishments are closely related
to security as there is no security without
punishment because any society void of
clear regulations containing deterring
punishments will become a jungle where
the strong eats the weak. Therefore, textual
punishments are applied to anyone who
commits any offence that requires a textual
punishment and reflects a mandatory element
that distinguishes textual punishments from
.other optional rules
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Authority of the Principle: “No Penalty
without a Law” over Discretionary Penalties
Dr. Emaan Muhammad Ali Azzaam

Abstract

This paper is an extension of several
previous papers concerned with the
review of comparative legal literature on
the interpretation of Islamic Sharee’ah
provisions with a view to purifying legal
studies compared with Islamic Sharee’ah
from the feelings of the effect of and
admiration with legal principles that
drive authors to the ardent desire to prove
that the Islamic Sharee’ah included and
preceded in establishing these principles
and to emphasize a pure objective view
when comparing Sharee’ah with the Law
in order to reach correct conclusions that
are not driven or affected by the desire
to prove the perfection of the Islamic
.Sharee’ah for those who doubt this fact
The purpose of this paper is to highlight
the points that I have found during my
review of comparative studies which
stress the authority of the principle
“No penalty without a Law” over
discretionary ~ penalties in  Islamic
jurisprudence in opposition with those
who deny any authority of this principle
.over discretionary penalties

The author concludes this study with
:some conclusions as follows
Discretionary penalties are applied for
some sins but others are applied for reasons

related to governance where there is no
sin or crime. The two types of penalties
agree in some respects but differ in others.
In the words of jurists, discretionary and
governance are sometimes used as two
terms connected with a conjunctive but
at other times they are used as synonyms.
Those who view them as synonymous
consider the two terms connected with
a conjunctive as the one interpreting the
other though jurists give some difference
between the two terms

The author also gives a number of
recommendations, most important of
:which are the following

Authors in juristic fields should
impartially focus on comparative studies
between Sharee’ah and the law without
being affected by the secular law in order
to attain an accurate account of points
of agreement and disagreement between
Sharee’ah and the law and their reasons
.and effects

Discretionary penalties should be enacted
in legal articles that cover discretionary
crimes and penalties and establish a set
of graded penalties for each crime to be
used by judges as a guide but are not
obliged to do so in order not to remove
from them the spirit discrete judgment
(ijtihaad) of the judge
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