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Prevention of Vice and Its Rulings in Islamic Jurisprudence

Dr. Ahmad bin Saalih Al-Barraak

Abstract

The author discusses the following topics:

Definition of the following:

Protection of Virtue: It is to guide people to
the precepts accepted by reason, approved
by the Sharee’ah and commensurate with
noble morals as guided by the provisions of
the Holy Qur'an and the Prophet Sunnah.

Prevention of Vice: It is to prevent
people from doing vices prohibited by the
Sharee’ah.

The difference between virtue and
vice and other similar terms like hisbah,
guidance and advice.

Ancient nations applied the concept of the
protection of virtue and prevention of vice.

The proofs supporting the legitimacy of
the protection of virtue and prevention of
vice from the Holy Qur'an, Sunnah and
consensus of scholars.

Jurists differ as to whether the obligation
of the protection of virtue and prevention
of vice is mandatory or optional in two
opinions:

Itis mandatory on every Muslim according
to Ibn Katheer, Al-Jassaas and others.

It is optional according to the majority
of jurists including lbn Taymiyah, Ash-
Shawkaanee and others; and this is the
opinion considered as the preponderant
one by the author.

The wisdom behind the protection of
virtue and prevention of vice is to realize
goodness and happiness for all members
of the Muslim society.

Conditions to be met for the protection of
virtue and prevention of vice include two
sections: conditions that should be met by
the preventing person and conditions that

apply to the vice as follows:

Conditions to be Met by the Preventing
Person: He should be a Muslim, a
responsible person, able, permitted by the
rulerand has legal capacity. However, jurists
differ regarding the last two conditions.

Conditions Applicable to the Vice: It should
be major or a minor sin, existing, apparent
without spying on it and known and not the
result of the preventing person’s intellectual
reasoning.

Some of the cases where the obligation
of preventing vice drops including fear to
commit a vice graver than the one to be
prevented.

Some means of the protection of virtue
and prevention of vice include verbal,
written and other means.

Levels of prevention of vice are three as
follows:

Prevention by hand which should be
undertaken by the official having authority
over the culprit or his designee.

Prevention by tongue which should be
undertaken by the person capable of
preaching virtue and reward for those who
stick to it and preaching against vice and
punishment for those who commit it with
wisdom and good advice.

Prevention by heart which should be
undertaken by all the members of society
by disliking vice and keeping away from it.

Morals of prevention of vice include
sincerity to Allah, kindness, humility and
other morals.

The differences among jurists on the
rulings of guarantee of life and property if
the person responsible for hisbah makes a
mistake.
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Hibaa' in Marriage

Dr. Mahmoud Esma’el Khalil

Abstract

The author discusses the following topics:

1. Linguistic and technical definitions of hibaa’. According to jurists,
hibaa’ is the amount of money the father takes from the dowry of his daughter
for himself either as a gift or an amount of money the father requests the
would-be husband to pay to him at the time of marriage.

2. The words related to hibaa’ like gift, bribe and commission.

3. The forms of hibaa’ in marriage in Islamic jurisprudence and
discussions on the points of difference among jurists.

4, The agreement among schools of jurisprudence with regard to

stipulating hibaa’ in marriage by the father or others but without stipulating an
amount of money to be paid by the would-be husband as a gift, the condition
is valid and the dower is valid.

5. Stipulating hibaa’ at the time of marriage is invalid if it is stipulated
by the father and if it is after consummating the marriage, it is the right of the
father.

6. The three forms of hibaa’ in marriage after dissolution of marriage as
classified by the hanbalites.

The author recommends that personal status legislators in Arab countries
should provide for hibaa’for the importance it has as to the stability of marriage.

medical consultation continues for 4 or 8
minutes, this would not affect the value.

The period is specified and so is the
price as in the service of sending tones
and signals.

The caller knows in the beginning
of the call that the period of service is
specified and that the price per minute is
also specified.

There should be a specific mechanism
to recover the call amount in case the
service is not provided because the
amount taken without providing the

service is a charge for no service and
is part of embezzling the property of
others.

The contract concluded with the caller
and the provider of the service as well
as the contract concluded between the
provider of the service and the licenced
communications company entails civil,
criminal and other responsibilities.

Disputes and differences resulting
from the service contract are settled by
the Communications and Information
Technology Authority.
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Audiovisual Interactive Text Messaging Service

A Comparative Study
Dr. Bakr bin Abdullatif Al-Haboob
Abstract

The author elaborates on the following
topics:

The audiovisual interactive text

messaging service is the service that
allows the callerto transmit his messages
through interactive media programmes
or obtain required information in
various information domains through a
public number. The caller assumes a
financial compensation, part of which
goes to the operator and the other part
to the provider of the information. This
service has several patterns including
messaging  sentences  containing
supplications, greetings, etc.

The authority regulating this service
in Saudi Arabia is the Communications
and Information Technology Authority.

The conditions of using this service.

Some of the characteristics of providing
audiovisual interactive text messaging
service for media programmes as
compensation  based  agreement
contracts for a specified time that are not
named, composite and binding to both

parties.

Saudi Communications  Company
is the company licenced by the
Communications  and  Information

Technology Authority is the owner of the
right of providing the services to users.
Hence, it serves as a lessor and the
user is a lessee because the contract
provides interactive audio texts and
short messages service. The company
does not sell the service nor transfer

its ownership to the user. Rather, the
contract provides the known usufruct of
the service for a specified period for a
known and definite compensation. This
is the very concept of lease. Therefore,
the contract is subject to the provisions,
obligations and conditions of the lease
contract.

The author is of the opinion that STC
is an attorney for a commission as it
undertakes a number of activities like
invoicing calls and preparing accounts
and acting on behalf of the provider
of the service for undertaking these
activities. It concludes contracts with
third parties in its personal name and
then transfers it in the name of the
service provider.

Engaging service 700 should be made
by a person having legal capacity in
order for the contract to be valid as
a person of no legal capacity may not
communicate with the company. The
provider of the service may not provide
communication based programmes for
persons of no legal capacity. This should
be noted in advertisements even in an
implied form.

For the contract to be valid and free
from fraud, the price of call and the
period should be specified in order to
determine the price of the service by one
of the following ways:

The contract should be of specified
cost and open term such that the
subject of the contract is the criterion
for specifying the period so that if the
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The points of agreement be-
tween wakaalah and mudhaarabah
state that mudhaarabah denotes
wakaalah. Jurists  unanimously
agree on naming the parties to the
mudhaarabah contract as attorneys.

Points of difference between
wakaalah and mudhaarabah state
that the mudhaarabah includes two
contracts; namely the partnership
and power of attorney, that jurists
agree that the power of attorney
can be timed but they differ as to
timing the profit-sharing contract.

The general meaning of the max-
im includes two parts as follows:

The power of attorney is specific:
This means that the acts of the at-
torney should not exceed the mat-
ters which the attorney is permit-
ted to act on by the principal.

The profit-sharing contract is gen-
eral: This means that the acts of the
profit-sharer are generally permit-
ted because the profit-sharing con-
tract requires the same. The profit-
sharing contract is meant to attain
profit and this is only realized if the
broker is given full authority based
on the actual practice among trad-
ers.

Rules applicable to the first part
include that the acts of the attorney

are originally null and void if the
principal and the attorney differ
as to the act because the power
of attorney does not originally ex-
ist.

Rules applicable to the second
part state that the acts of the prof-
it-sharer under the profit-sharing
contract are not completely open
but differ depending on the type
of contract and the permission
given by the principal to act on
his money.

Jurists agree to the first part of
the maxim. They also agree that
the acts of the attorney and the
profit-sharer can be limitable and
specifiable but the majority of
scholars stipulate that the acts of
the profit-sharer should not be
specified.

Jurists differ regarding the sec-
ond part of the maxim in two
opinions as follows:

It is applicable according to the
Hanafites and the Hanbalites.

It is not applicable according to
the Maalikites and the apparent
opinion of the Shaafi’ites.

Some of the juristic matters re-
sulting from this maxim include
that the attorney may not sell
for credit.
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Juristic Maxim: Originally, the Power of
Attorney is Specific; the Profit-sharing
Authorization is General

Dr. Jameel bin Abdul Mohsin Al-Khalaf

Abstract

The author elaborates on the
following points:

Definition of some terms of the
title of the study:

Wakaalah: It is to authorize
someone of legal capacity to act
on behalf of someone else all his
life in matters that are subject to
authorization.

Mudhaarabah: It is to give
someone an amount of money
to trade in for part of the profit
(profit-sharing).

The proofs supporting the legit-
imacy of wakaalah from the Holy
Qur’an, the Prophet’s Sunnah and
consensus of scholars.

The power of attorney is of two
types: 1) General: The principal
gives the attorney full author-
ity to act on his behalf in all his
affairs and rights and 2) Special:

The principal gives the attorney au-
thority to act on a specific matter.

According to the majority of schol-
ars: the pillars of wakaalah is four:
the format, the principal, the attor-
ney and the subject of the power of
attorney.

The author discusses the condi-
tions of the power of attorney.

The legitimacy of mudhaarabah
from the Holy Qur’an, the Prophet’s
Sunnah and the consensus of schol-
ars.

Mudhaarabh is of two types: 1)
Absolute: It is not limited to time,
place, scope parties or type of trade
and 2) restricted: It specifies an ele-
ment of the above.

According to the majority of schol-
ars, the pillars of mudhaarabah are
five: the format, the two contracting
parties, the money, the work and
the profit. The author also discusses
the conditions of mudhaarabah.
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Intruding in the Affair (/ftiyaat) of Other than the Ruler

An Applied Juristic Study

Dr. Ibraaheem bin Saalih At-Tannam

Abstract

The author elaborates on the
following topics:

Linguistic and technical
definitions of iftiyaat as “a
deliberate act by someone
preempting the act of another
one without obtaining the
permission of who is entitled to
give this permission.”

The reality of iftiyaat is that it is
a form of rejection, aggression
and interference in the acts of
others. It is a broad subject.

Jurists divide legal acts into two
parts:

Acts of responsible persons in
general, and

Acts of some responsible
persons like the actions of the
ruler, the judge, etc.

Juristic description of iftiyaat
to other than the ruler can be
juristically classified as follows:
An act by an intruder, or
An act of trespassing one’s
limits
The ruling on iftiyaat is that it is
either disliked or prohibited. The

author is not decisive on one
ruling but he considers most of
the acts of iftiyaat as disliked.

There are reasons for iftiyaat to
other than the ruler including the
following:

Reasons related to the intruder,

Reasons related to the person
intruded against, and

Reasons related to the subject
of intrusion

The author gives several juristic
applications of intrusion against
other than the ruler under four
sections:

Intrusion in matters related to
acts of worship,

Intrusion in matters related to
transactions,

Intrusion in matters related to
personal status, and

Intrusion in matters related to
ordinary affairs

The author gave some
conclusions as follows:
Conclusions related to
verification, and

Conclusions related to
application.
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