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The Juristic Maxim: “Harm should be
Removed”: Authority and Rules

Maazin M. Sabaah
Abstract

The author discusses the following points:

Definition of harm: “Causing some sort of harm to a third party in general.”

Opinions of scholars on the difference between the terms “harm” and “mutual
harm” in five opinions, all of which are meant in the Sharee’ah.

Originally, harm and mutual harm are prohibited. The author elaborates on the
types of harm according to Islamic jurisprudence and provides proofs supporting the
authority of this maxim.

The author explains the maxim as a collective one and elaborates on its importance
as one of the five basic maxims on which Islam is built and from which the Islamic
jurisprudence takes substance. Removal of harm is an obligation according to Is-
lamic Sharee’ah. For this purpose, methods and measures established by the Islamic
Sharee’ah. These conditions are meant to realize interest and remove harm. The au-
thor also pinpoints how the Islamic Sharee’ah handles harm in three stages as follows:

Forbidding harm before it takes place,

Removing harm after it has taken place, and

How harm is removed after it has taken place as much as possible.

The author explains the relationship between the maxim “harm should be removed”
and a number of juristic rules such as “Sharee’ah is revealed to realize interests and
remove harms” along with detailed explanation of each rule.

The author explains the relationship of the maxim with the objectives of the Islamic
Sharee’ah as one of the one most affecting these objectives and closely related to
them and supporting them.

The author discusses the rules applicable to both parts of the maxim, namely harm
and removal of harm.

The author gives some application examples of the maxim by Muslim jurists.

ted may not permit it to others.” For
example, if someone allocates a house
belonging to him to accommodate the
homeless, these homeless people us-
ing the house have the right of using the
house without having the right to assign
this use to others with or without pay.

- The study presents three theo-
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ries on objectives with regard to limi-
tation of permission. These are: the
theory of motive, the theory of exces-
sive use of right and theory of precau-
tion. The author elaborates on the rules
included in these theories considering
objectives, their supporting proofs and
several applications thereof.
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Rules of Limitation of Permissibility

Dr. Mahmoud S. M. Mahdee

Abstract

The author elaborates on the following
topics:

- Definition of the following
terms:

* Limitation: Specifying the gen-
eral word with a certain limitation that
minimizes its common use.

* Permissibility: What a responsi-
ble person is permitted to do or not to do
without entailing reward or punishment.

- Forms of permissibility also in-
clude removal of hardship or penalty.

- Limiting permissible things is re-
lated to parts and individual cases rather
than gestalt things. The mujtahid may
not prohibit general permissible things
but may do the same for an individual
in certain cases and for specific periods.
Not every permissible thing is unlimited
but is specific to a part in particular or
several parts in general or required to be
done or not to be done.

- Differences between jurispru-
dence fundamentals scholars and jurists
with respect to the concept of limitation.
Jurists define it as limitation of original-
ly permissible acts of the responsible
person to prevent harm resulting from
them.

- Limits of permissibility in case of
necessity that permits forbidden things
are three. These are:

1. Not to transgress against the
right of others.
2. Time of permission is limited to

the stay of excuse. If the excuse termi-

UEHE .A\ZY‘T(

nates, permissibility is removed.

3. Necessity is limited by need.

- The rule of movement from and
to permissibility states that “movement
from prohibition established by text to
permissibility should meet the strictest
conditions contrary to movement from
permissibility to prohibition for which
the simplest conditions should be met.
For example, prohibited sexual inter-
course with a marriageable woman can-
not be removed except under a contract
meeting the required terms and condi-
tions while changing this condition from
permissibility to prohibition only requires
divorce. A wife divorced irrevocably may
not remarry her former husband unless
she marries another man and is divorced
by him with the completion of the wait-
ing period of divorce. This is a strict
condition of changing to permissibility
because it is changing from prohibition
to permissibility. The Sharee’ah is stricter
in cases of changing from permission to
prohibition more than it is so in cases of
changing from permission to prohibition.

- The rule of changing from the
general to the specific states that “per-
mission by general permission does not
drop the specific permission.” For exam-
ple, The guest may eat the food offered
to him but he is not permitted to sell it or
assign it to others and is not permitted to
eat more than he needs or take it to his
house except with a specific permission.

- The rule of changing from the
specific to the general states that “a
person for whom something is permit-
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Early Payment of Zakat Juristic Study
Dr. Haamid M. Al-Jda’aanee

Abstract

The author discusses the following topics:

The author defines the words of the title of the study: early and Zakat.
The author discusses the conditions of the payment of Zakat, the minimum
zakatable amount and complete year.

The author states that jurists agree that it is not permissible to pay zakat
prior to owning the minimum zakatable amount but they differ as to early
payment of zakat after owning the minimum zakatable amount and prior
to the completion of the year in two opinions as follows:

First Opinion: It is permissible according to the Hanafites, a narration from
imam Malik, the Shaafi’ites and the Hanbalites. This is the opinion chosen
by the author as the preponderant one.

Second Opinion: It is not permissible according to the Maalikites and some
of the Shaafi’ites.

Jurists agree that it is not permissible for the ruler to force people to pay
zakat before the completion of the year.

Jurists differ as to holding the ruler liable for the damage of the early paid
zakat if he requests people to pay it to him before it is paid to people who
are entitled to it in two opinions as follows:

First Opinion: He is not held liable unless he has neglected storing the ma-
terials of zakat according to the Hanafites and the Hanbalites. This is the
opinion the author considers as the preponderant one.

Second Opinion: He is held liable in any case according to the Shaafi'ites.
If the poor person receives early zakat and dies before the completion of
the year, the zakat is then properly paid fulfilled but if he receives the early
zakat and become rich before the completion of the year, the zakat is prop-
erly paid and duly fulfilled and the zakat payer may not take it back.

The zakat payer may not take it back if he pays it early but his property is
damaged before the completion of the year.

If the person who pays his zakat early dies before the completion of the
year and the heirs may resume a new year, the early zakat paid by their
heritor does not fulfill the zakat due from them.

Jurists differ as to the early payment of zakat al-fitr and the author chooses
that it is permissible to pay it one or two days before entitlement.
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Fundamental Rules Related to Abrogation and

their Effect on Inference of Rulings
Dr. Ayman H. A. Ibraaheem

Abstract

The author tackles the following points:

- Definition of naskh (abrogation) as removing a ruling by another
succeeding ruling.

- Definition of some fundamental rules related to the reality of ab-
rogation like that abrogation is not permissible except on things that
may take place in two ways and juristic branches of some rules, e.g.
abrogation is not applicable to news. The author gives examples of
each case.

- Definition of some fundamental rules related to the methods of
the establishment of abrogation such as: abrogation cannot be es-
tablished by probability but by certainty and for it to be established
there should be a proof. The author elaborates on some juristic
branches of some rules and gives examples of each case.

- The fundamental rules related to abrogation, subject of this study,
are either agreed rules; for example, removal of original innocence
is not a form of abrogation, or differed on rules; e.g. addition to the
text is not a form of abrogation.

- The juristic differences drawing on the agreed fundamental rules
are not due to differences in the original rule but to the application
of this rule to juristic branches.

- The author is of the opinion that the Hanafite school of jurispru-
dence is the one extensively interested in abrogation and the least
interested in seeking agreement between texts.
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certain conditions in case reconcili-
ation is sought. These are:
Agreement of the disputing parties
to conclude the reconciliation con-
tract. The judge should avoid any
incidents that may violate this con-
dition like shyness and duress.

Legal capacity which means free will.
Checking the reconciliation format.
Checking the subject of reconcilia-
tion, the knowledge of which is the
subject of difference among schol-
ars in three opinions.

The reconciliation should not vio-
late the Islamic Sharee’ah.

The judge should not omit to ob-
serve the conditions of the court
session.

The judge should not pay from his
own money.

The subject of reconciliation
should not relate to a right belong-
ing to Allah.

The parties to the case should have
the right to reconciliation. This
condition includes some points in-
cluding the following:
Reconciliation by the guardian of a
minor,

Reconciliation by the administra-
tor,

Reconciliation by a steward of an
endowment,

Reconciliation by an attorney, and
Reconciliation by a busybody.

The reconciliation contract is bind-
ing to both parties; neither one
may revoke or terminate it except
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with the consent of both parties.
As soon as it is concluded in the
court session, it becomes binding
under religion and justice.

The reconciliation contract is like
other contracts in the Islamic ju-
risprudence as it may be revoked
and invalidated by some violations.
The most important things that in-
validate the reconciliation contract
are:

Dismissal,

Failure of fulfillment,

Declination by defect option or
sight unless the party having the
right agrees to the same,
Consumption of the property the
usufruct of which is the subject of
reconciliation,

The death of either party,
Entitlement which means either
party to the reconciliation is enti-
tled to either compensation.

If the proof appears after conclud-
ing the reconciliation agreement,
the reconciliation contract is termi-
nated according to lbn Taymiyah,
If the two parties agree to replace
dirhams with dinars but they part
with each other before receiving
the same,

If the subject of the reconciliation
is defective but such defect is re-
moved, and

If the subject of reconciliation is
denial but the denying party ad-
mits what he has denied after the
reconciliation.
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Reconciliation in the Court Session

Dr. Faisal S. Al-Usaimee

Abstract

The author tackles the following
points:

Disputes among people force them
to resort to the court and hearings.
Therefore, it is necessary to discuss
the issues related to legitimacy of
reconciliation in the court session
and study its conditions, effects and
forms.

The definition of the vocabularies of
the title of the study and linguistic,
juristic and legal aspects of reconcili-
ation.

The definition of the title as a collec-
tive one as “an agreement contract
under which an existing dispute is
settled and a potential one is pre-
vented by reciprocating concessions
by both disputing parties of parts of
their claims which is documented
and approved by the court.”

The pillars of reconciliation as jurists
consider reconciliation as a contract
but they differ as to the pillars of rec-
onciliation: the Hanafites are of the
opinion that reconciliation has one
pillar, namely the format by which
the contract is concluded while the
majority of jurists are of the opinion
that it has three pillars. These are: a)
the format, b) the two contracting

parties (the parties to the reconcilia-
tion) and the subject of the contract.
The author chooses the opinion of
the majority of jurists and discusses
it briefly.

Originally, reconciliation in the court
session is desirable but the five tak-
lifee provisions may be applied in
some cases.

The judge should encourage the dis-
puting parties to reconcile as guided
by the Prophet (peace and blessings
be upon him).

There are some cases in which the
judge may not request the disputing
parties to resort to reconciliation.

If the judge is certain of the rightful
party,

If it is better to settle the dispute by
the court like fearing that the par-
ties will not commit themselves to
the reconciliation contract or differ
on executing it,

If it is not possible to reach reconcili-
ation, and

If reconciliation will result in causing
injustice to either party.

The ruling on the judge’s delay of the
judgment with the hope of reach-
ing reconciliation stating the virtues
of reconciliation in this life and the
hereafter.

The court session needs to meet

DA B

_ 722
AR
Rz

fraslrilrolrolrlrslrsl ol
GEE »1EFT e KRR RERERERERERE AL





