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he/she dispenses with care
and can depend on himself/
herself. They estimate the age
of distinction at seven for the
male child. As for the female
child, the mother and grand-
mother can maintain custody
over her until she reaches pu-
berty. After puberty, the right
of custody moves to the father
as she needs someone capa-
ble of protecting her. The age
of puberty of the female child
is estimated at nine or eleven.

The Maalikites are of the
opinion that custody contin-
ues to the age of puberty even
if the child is insane or ill if he
is a male. For the female child,
custody continues to the age
of marriage and consumma-
tion of marriage even if the
mother is a non-Muslim.

The Shaafi’ites are of the
opinion that if the coupe part
with each other and the child
is distinguishing at the age of
seven or eight years and the
couple are eligible for custody
but they dispute over the cus-
tody of the child, the child is
given the option either to stay
with his mother or father.

The Hanbalites are of the
opinion that the male child
of legal gage other than the
weak-minded child should be
given the option to stay with
his mother or father if they
dispute it. For the female
child, the father has the right
to have custody over her and
she is not given the right of
choice.

Rules of Authorities for the
Ruler’s Action to Render
Permissible Things Mandatory

Dr. Hassan I. Al-Hindaawee

Abstract

The author discusses the following points:

Definition of permissibility: Permission to act in the manner
chosen by the doer.

Mandatory: The ruler imposing something as mandatory on
his subjects.

The majority of jurists opine that things are originally per-
missible with some exceptions like honour which is originally
forbidden.

Permissibility is meant to alleviate hardships for the ac-
countable person by expanding the circle of permissibility.
The author gives some examples.

There is no express text by which the Legislator permits the
ruler to act on permissibility by changing it from choice to
obligation by doing or not doing. However, some acts by the
Prophet (peace and blessings be upon him) on permissible
things, which are not objected to in the Holy Qur’an, implicitly
indicate that the ruler may sometimes act this way.

Jurists differ as to the acts of the ruler on permissibility;
some of them prohibit them and some others permit them.

Scholars implicitly unanimously agree that the ruler may
limit permissibility if binding solidarity is meant from the eco-
nomic, social or political perspective under certain conditions
including the following:

The act relates to a public rather than private interest,

The act should be temporary,

The act should not abrogate the ruling of permissibility, and

The act on limiting permissibility should be part of the gov-
ernment policy which is meant to manage the affairs of nation
or take care of their interests.

The author gives some modern applications of acting on
permissibility including the following:

Preventing storage of food items if the nation is hit with a
widespread hunger, Pricing, and Marrying women from the
People of the Book.
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Rules of Custody in Islamic Jurisprudence

Dr. Ahmad S. Al-Barraak

Abstract

The author discusses the fol-
lowing topics:

Definition of custody (had-
haanah) as “keeping, taking
care and management of a
child and looking after his in-
terests.”

Difference between the term
“custody” and other similar
terms like guardianship and
administration.

The ruling on the custody of
a child is originally a specific
duty.

Scholars unanimously agree
that the mother should be
given preference with regard
to custody and that females
should be given preference to
males. However, they differ
with regard to the mother as
follows:

Jurists from the Hanafites,
the Maalikites and the Han-
balites give the maternal
grandmother preference while
the shaafi’ites give preference
to the sister of the child to be
placed under custody.

The Hanafites give the pa-
ternal grandmother the right
of custody after the maternal
grandmother while the Maa-
likites, the Shaafi'ites give the
maternal grandmother prefer-
ence to others and the Han-
balites give the father pref-
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erence to others if maternal
grandmothers lose the legal
capacity to it.

The Hanafites and the Maa-
likites give the maternal aunt
preference to the father, the
Shaafi'ites give the sister
preference over the maternal
grandmother while the Maali-
kites give the maternal grand-
mother preference over the
sister.

Conditions of Custodian in-
clude three parts:

Conditions that apply to fe-
males and males: These are:

Islam, puberty, sanity, appar-
ent legal capacity, legal age and
ability to manage the affairs of
the child under custody, secu-
rity of the place of custody and
the custodian should be medi-
cally free.

Conditions that apply to fe-
male custodians:

She should not be married to
a man not related to the child,
that she should be a non-mar-
riageable relative to the child
and that she should not refuse
to nurse the child if he/she
needs milk.

Conditions that apply to male
custodians:

The custodian should be a
non-marriageable relative if
the child is a female in the age
of marriage and he should have
females who care for the child.

1738RS

The place of custody is the
house where the father of the
child lives if the custodian is
the mother whether she is a
wife or spending her waiting
period after she is divorced. Af-
ter the completion of the wait-
ing period, the place of cus-
tody becomes the town of the
father or guardian of the child.

Jurists differ as to forfeiting
the right of custody by the cus-
todian and the guardian when
travelling for a distance equal
to that required for shortening
prayers in two opinions:

The custodian forfeits the
right of custody according to
the majority of jurists from the
Maalikites, the Shaafi’ites and
the Hanbalites. The author
considers this opinion to be
the preponderant one.

The custodian does not for-
feit the right of custody ac-
cording to the Hanafites.

The custodian forfeits the
right of custody if the condi-
tions of custody are not ful-
filled like if the female custo-
dian marries a man not related
to the child.

Jurists differ as to maintain-
ing custody after reaching the
age of distinction in four opin-
ions as follows:

The Hanafites give the moth-
er or others the right to main-
tain custody of the child until
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Nature of Employment Contract and
Distinguishing it from Other Contracts in the

Saudi Law

Dr. Muhammad A. Suwailim
Abstract

The author discusses the following
topics:

Definition of employment contract as
“a contract concluded between an em-
ployer and an employee under which
the latter undertakes to work under
the management or supervision of the
former for a wage.”

Definition of employment contract
in Islamic jurisprudence as “a contract
for an intended, specified, permissible
and deliverable for a known compen-
sation.”

Some points of difference and agree-
ment between employment contract
in the Saudi law and Islamic jurispru-
dence. Points of agreement include
specificity of compensation and points
of difference include hiring in the law
involves persons while in Islamic ju-
risprudence involves persons and ob-
jects.

Islamic jurisprudence divides the
employee into two types: a private

moned to attend fails to do so or if it is not
possible to inform or the summon paper
is not returned unless the other party re-
quests another appointment provided that
the appointment is not repeated more
than three times or if the claimant does
not know the address of the person sum-
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employee and a shared one while the
Saudi law divides them into subordi-
nate employee and an independent
employee.

Characteristics of employment con-
tract include:

It is binding to both parties,

It is a compensation based contract,

It is a term based contract, and

It is based on personal consider-
ations.

The author distinguishes between
employment contract and other types
of contracts in terms of definition and
points of agreement and difference
and other points:

Construction contract,

Sale contract,

Partnership contract,

Power of attorney contract, and

Lease contract.

The Saudi law allocates a special ju-
dicial regulation represented by labour
disputes settlement committees for
the sake of making it easy for employ-
ees and quick settlement of disputes.

moned to appear.

- Mediation may not be involved in en-
dowments, minor’s property or matters
giving consideration to interest or favour.

- Effects of mediation on the subject and
parties of the dispute.

- The legal nature of mediation.
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Mediation Ending with Reconciliation and its Role
in the Settlement of Disputes in Saudi Arabia

Dr. Musfir H. Al-Qahtaanee

Abstract

The author discusses the following topics:

Definition of mediation ending with rec-
onciliation as “a set of procedures taken by
the mediator culminating with the settle-
ment of the dispute between two parties
through reconciliation and agreement.” If
no settlement is reached, it is called “me
diation” only.

Mediation for the settlement of disputes
is legitimate. The author gives examples of
the mediation undertaken by the Prophet
(peace and blessings be upon him).

The conditions of reconciliation include
legal capacity of the parties to reconcilia-
tion, avoiding rendering something per-
missible impermissible or the other way
round and avoiding lying by either party in
his claim against the other disputant.

Regulation of mediation in Saudi Arabia
by ratifying the law of the mediation cen-
tre and the most important articles of the
law and related implementing rules of me-
diation offices.

Mediation ending with reconciliation
realizes the principle of shortening pro-
cedures and quick agreement justice at a
lower cost with the ultimate goal of alleviat-
ing burdens from the judiciary and estab-
lishing the means of mutual understanding
between disputants in a confidential man-
ner.

Differentiation between mediation and
terms like reconciliation, arbitration,
agreement, expertise and justice.

Mediation is a stage that precedes recon-
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ciliation and the elements of reconciliation
in an existing or potential dispute, intent to
settle the dispute and mutual concessions
by disputants.

The recommendation of the mediator is
not binding unless accepted by all parties
contrary to the arbitration award over the
dispute which is binding and have force
and effect.

The difference between the mediator and
reconciler is that the latter endeavours to
bring the views of disputants closer to each
other while the work of the mediator ex-
tends to proposing solutions.

The differences between the mediator
and the expert is that the latter may not
tackle legal matters and that his duties are
limited to actual or technical and practical
matters only while the mediator can tackle
both matters.

One of the most important differences
between mediation and justice is that the
latter handles public sessions while the for-
mer handles secret ones.

The main elements of mediation ending
with reconciliation is the mediation agree-
ment, the mediator and the stages of me-
diation.

The concept of mediation agreement is
that it is a contract between the parties to
the dispute under which they resort to me-
diation on all or some disputes that arise
or may arise between them concerning a
specific legal relationship.

The subject of mediation is referred to the
competent court in the following cases

If reconciliation fails or if the person sum-
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the revoking witness.

Revocation after the issue of the judg-
ment:

If the minimum number of witnesses is
not met in case of revocation, the author
is of the opinion that the revoking persons
should pay the amount from their money
according to the number of witnesses and
the number of revoking persons.

If the minimum amount does not de-
crease, the author is of the opinion that
the revoking witness is not liable for any-
thing.

However, if the witness revokes his tes-
timony after judgment and execution, the
judgment may not be revoked and the
person in whose favour the testimony
is provided must not repay what he has
taken.

Revocation of Testimony by Some Wit-
nesses in Hudood and Qisaas:

Revocation before Judgment on Adul-
tery. Three opinions are expressed:

1st Opinion: The hadd is to be applied
against the four witnesses according to
Abu Haneefah and his two disciples, some
of the Shaafi’ites and a narration from Ah-
mad. This is the opinion the author con-
siders as the preponderant one.

2nd Opinion: The hadd is to be applied
against the non-revoking witnesses ac-
cording to the Hanbalites.

3rd Opinion: The hadd is to be applied
against the revoking witness only accord-
ing to Zufar from the Hanafites and some
of the Shaafi'ites.

Revocation of testimony by some wit-
nesses which does not affect the mini-
mum number of witnesses after issuing
the judgment and before execution in
cases of testimony related to hudood
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and gisaas is a point of difference among
scholars. The author is of the opinion that
the revoking witness is not to be held li-
able as long as the remaining number of
witnesses is sufficient to substantiate the
right.

Revocation of testimony by some wit-
nesses which affects the minimum num-
ber of witnesses after issuing the judg-
ment and prior to execution in cases of
hudood and gisaas is a subject of differ-
ence among scholars. The author is of
the opinion that the hadd should be ap-
plied against the witnesses who did not
revoke their testimony.

Revocation of some witnesses after is-
suing the judgment and execution is a
point of difference among jurists. The
author is of the opinion that the revok-
ing witness is the one who should be
punished with the defamation hadd and
penalized with quarter the amount of
blood money.

Jurists differ as to revocation by the
witness in four opinions. The author is
of the opinion that the statement of the
witness should be accepted if he revokes
his testimony provided that he continues
to have legal capacity, no judgment is
issued based on the testimony and not
leaving the court session.

Jurists differ as to the judge’s dictating
witnesses to revoke their testimony in
two opinions. The author is of the opin-
ion that the judge may dictate him.

Jurists differ as to the revocation of com-
mendations of witnesses and whether
they are held liable. The author is of the
opinion is that the persons who com-
mend the witnesses should be penalized
if they revoke their commendations.
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Ruling on Revocation of Testimony

Dr. Ageel A. Al-Ageel

Abstract

The author discusses the following top-
ics:

Definition of revocation of testimony is
“the witness declining his previous testi-
mony stating ‘I revoke my testimony or |
have falsely testified and the like.”

Jurists agree that the testimony has au-
thority as a means of substantiation be-
fore the court.

The condition for the revocation of tes-
timony is that it should be pronounced
before the court session.

Cases of revocation of testimony:

Prior to Issue of Judgment: The judge
may not consider the testimony as evi-
dence of substantiation and may punish
or defame witnesses who revoke their
testimonies unless it is a revocation of a
testimony against someone of adultery in
which case jurists differ as to the revoca-
tion of testimony in two opinions as fol-
lows:

1st Opinion: The revoking witness
should be punished with the hadd of
defamation according to the majority of
jurists.

2nd Opinion: the revoking witness is not
punished according to some Hanbalites.
This is the opinion held preponderant by
the author.

After issue of Judgment and prior to Ex-
ecution:

Revocation of testimony in hudood or
gisaas (equal punishment) is a point of dif-
ference between jurists in two opinions

ez a\EYos

as follows:

1st Opinion: The judgment should be re-
voked and not executed according to the
majority of jurists. This opinion is consid-
ered the preponderant one by the author.

2nd Opinion: If the testimony relates to
a life, compensation should be paid ac-
cording to Khaleel.

Revocation of testimony in a money-
related case: Jurists differ in two opinions
as follows:

1st Opinion: The judgment is not re-
voked but the witness is held liable for
the subject of judgment according to the
majority of jurists. The author considers
this opinion as the preponderant one.

2nd Opinion: The judgment should be
revoked according to the Shaafi’ites and
the Dhaabhirites.

After issue and Execution of Judgment:
Jurists differ in two opinions as follows:

1st Opinion: The judgment is not re-
voked according to Maalik, Ash-Shaafi’'ee
and Ahmad. This is the opinion consid-
ered as the preponderant one by the au-
thor.

2nd Opinion: The witnesses are not
killed if the testimony relates to a life but
they are liable to pay the blood money
and the stolen money according to Abu
Haneefah and his two disciples.

Cases of Partial Revocation Related to
Financial Matters

Revocation before the issue of the judg-
ment: is taken into consideration and the
judge may not use the testimony as a
proof. The judge may punish or defame
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Specific Jurisdiction of Commercial Courts
Dr. Ahmad S. Makhloof

Abstract

The author discusses the following points:

Commercial courts are first instance courts under the general judiciary with author-
ity to settle different commercial cases.

Specific jurisdiction is the allocation of work between degrees of courts within one
judicial authority based on the type of the case.

Extent of Relation of this jurisdiction with the public order.

Formation of the commercial court based on the Law of the Judiciary.

The Supreme Judicial Council has not specified the divisions which comprise com-
mercial courts. The author opines that these divisions should be determined quickly
until the judicial function of commercial courts becomes clear and that three basic
divisions, subject to increase in the future, should be established. These are: com-
mercial papers division, commercial contracts disputes division and commercial com-
panies and bankruptcy division.

The Disputes subject to the jurisdiction of commercial courts pursuant to the provi-
sions of Article 35 of the Law of Procedure before Sharee’ah Courts are:

All main and subsidiary commercial disputes that arise between businessmen.

Claims filed against businessmen resulting from his main and subsidiary activities.

Disputes that arise between partners in companies.

All cases and violations related to commercial laws without prejudice to the authori-
ties of the Board of Grievances.

Bankruptcy and placing and removing custody on bankrupts.

Other commercial disputes.

Exceptions to the authorities of the commercial court include subsidiary commercial
activities like traffic accidents in which the vehicles of the businessman are involved.

Exceptions provided for in some laws under which the administrative court is given
the authority to consider like the Trade Names Law.

Examples of other commercial disputes provided for in Article 35 of the Law of Pro-
cedure before Sharee’ah Courts include banking disputes.

Conflict of specific jurisdiction of commercial courts and how to solve it. Types of
conflict of jurisdiction are three: positive conflict, negative conflict and the issue of
two contradictory judgments on the same case.

Procedures for the settlement of disputes begin with the submission of a statement to
the secretary general of the Supreme Judicial Council stating the authority having the
power to consider the case of positive conflict or negative conflict or to determine the
judgment that should be executed in case two final contradicting judgments are issued.
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Juristic Maxim “If the Specific Reason
Becomes Invalid, Does the General
Remain Valid”?

Dr. Abdul Salaam I. M. Al-Hussain

Abstract

The author discusses the following topics:

The meaning of the maxim is whether the established general rule is invalidated
by the elimination of the specific reason or remains valid after the elimination of
the specific reason. It also means that if the specific act or statement loses any of
its pillars or conditions or if anything requires invalidation of it but it involves a
general matter that is established based on it, the invalidity of the specific matter
does not invalidate the general matter. Rather, the general matter remains valid
and rulings can be based on it.

The apparent wording of the rule is not intended because the general matter
is not invalidated by the loss of any of its elements according to the unanimous
agreement of scholars.

The author is of the opinion the validity or invalidity of the general matter is
controlled by the following:

The remaining elements should remain general so that it can be judged as valid
after the elimination of specific matter. If it is specific, it is not judged as valid.

Possible validity of the act or statement without its specific description. As long
as the act or statement is valid, it is better than judging it invalid. If it is not possi-
ble to do so, the general becomes invalid if its specific description which rendered
it valid becomes invalid.

The subject of the rule relates to jurisprudence and fundamentals of jurispru-
dence from which several juristic topics and fundamental questions can be de-
rived.

The author explains the difference among scholars on the rule, its reality and
reason.

The author gives account of some similar rules and the differences among them.

The author gives account of some juristic issues derived from the rule including
the following:

Is it likeable to combine the characteristics of expiation?

If one starts an obligatory worship but it becomes invalid or leaves it, does it turn
to an optional worship?
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