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Limited Liability
Mussaed Abdullah AL-hugail

Abstract

The author elaborates on the following points:

Limited liability is a term created by modern commercial laws. It means: The liability
of the partner for the debts of the company are limited to his share in the company
and the partner does not assume in his own property any amount of company’s debt
exceeding its assets.

The Saudi legislator establishes the principle of limited liability of partners in four
types of companies. These are: stockholding company, limited liability company, sim-
ple partnership company and shareholding company.

When establishing the principle of limited liability in the said companies, the Saudi
legislator gives consideration for the risk of abusing this principle to manipulate the
rights of creditors. Therefore, he laid down a set of guarantees that limit abuse of this
principle to cheat creditors and waste their rights. The author provides the relevant
articles of the law.

Modern time jurists differ on the principle of limited liability of partners for the
debts of the company. Some of them consider it a valid principle while some others
consider it invalid. The author opines that it is valid under certain conditions.

Jurists who contend that the principle is valid provide proofs including the follow-
ing: Determining the liability for the debts equal to the amount of the capital of
the company is a condition stipulated by partners vis-a-vis parties dealing with the
company. They have knowledge of it and accept it, leaving no uncertainty. Originally,
conditions are valid and permissible. The reality of limited liability is releasing the
company from a debt of an unknown amount and releasing is dropping the debt
that involves ignorance and uncertainty. Compared to the limited liability of the mas-
ter for the debts of the slave permitted by him to trade and because effecting this
principle encourages investment of money in companies that economically benefit
individuals and societies.

Jurists who argue that this principle is not valid state that this principle is not known
to jurists, that it contradicts their contention that debts relate to the liability of the
person rather than his money and that it contradicts the requirements of the articles
of association in Islamic Sharee’ah which states that the shareholder should assume
the losses incurred by the company as proportional with his share in the capital and
that this principle gives shareholders or the management of the company the excuse
to deceive parties dealing with the company.

The author provides some judicial applications of the principle of limited liability
in companies.
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Ruling on Unseen Sales in Islamic Jurisprudence

Maazin Misbaah Sabaah

Abstract
The present paper tackles the following topics:

The sight jurists consider sufficient and how it is realized:

The Hanafites: When the thing is known.

The Maalikites: If the sold item is fungible, it is enough to see part of it and if it is value
related, all parts of it should be seen provided that no harm is caused to the seller.

The Shaafi'ites: The main part denoting the other parts of the sold item should be seen.

The Hanbalites: The parts that realize the intention of the sale by sight, smell or taste or by
describing the sold item as sufficient for the description of salam items.

The Preponderant Opinion: The author considers the opinion of the Hanafites and the
Hanbalites as the preponderant one.

Jurists agree that if the sold item is present in the session and seen to contracting parties,
the sale is valid if the relevant conditions are fulfilled.

Jurists agree that the sold item described by the seller is permissible to sell if the condi-
tions of salam are fulfilled.

Jurists differ as to the validity of sales unseen at the time of contracting as follows:

If the sold item does not usually change: The majority of jurists are of the opinion that the
contract is valid but some jurists are of the opinion that it is invalid.

If the sold item usually changes: If the lapsing period indicates survival of the item, the
sale is permissible but if the lapsing period indicates vanishing or damage, the sale is invalid.

- Jurists differ as to the validity of the sale if it is not unseen to the contracting par-
ties at the time of contract and has not been seen before in three opinions as follows:

1st Opinion: It is permissible and the buyer has the choice at the time of sight either to
keep the item or to return it according to the Hanafite and Ash-Shafi’ee in the old version of
the school and the weaker opinion of the Hanbalites.

2nd Opinion: It is permissible provided that the item is described according to the Maali-
kites and the preponderant opinion of the Hanbalites.

3rd Opinion: It is not permissible to sell an unseen item according to Ash-Shaafi’ee in the
new version of the school and the weaker opinion of the Hanbalites.

The Preponderant Opinion: The author considers the first opinion as the preponderant
one.

- Jurists differ as to sale based on sample. The Majority of jurists from the Hanafites,
The Maalikites and the Shaafi’ites are of the opinion that it is permissible while the Han-
balites are of the opinion that it is not permissible. The author considers the opinion permit-
ting sale based on sample as the preponderant one.
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Islamic and Usurious Speculations in the
Exchange and their Economic Effect

Yunus Sawaalhi, Muhammad S. Haaroon and Fallag Muhammad

Abstract

The present paper discusses the following
topics:

Definition of speculation: A person giving his
money to another person for trading in and
sharing the profit.

Jurists unanimously permit speculation; it
is the oldest investment means known in the
Islamic Sharee’ah since it was used in the pre-
Islamic period and is accepted by the Islamic
Sharee’ah. Islamic banks have adopted specu-
lation as an alternative to usurious financing.

Conditions and pillars of speculation.

Jurists differ as to the ruling on the specula-
tion with a debt in the hand of the speculator
like the check drawn on the same investment
bank in two opinions:

First Opinion: It is prohibited according to
the Hanafites, the Maalikites, the Shaafi’ites
and the Hanbalites.

Second Opinion: It is permissible according
to some Hanbalites.

Jurists differ as to speculation with a debt in
the hand of a third party like the check drawn
on a bank other than that invested in in three
opinions. The authors opine that the prepon-
derant opinion is that it is permissible.

Jurists differ as to the speculation with the
deposit in two opinions. The authors opine
that this type of investment in the short run.

The economic importance of speculation
in minimizing unemployment and promoting
just distribution of wealth.

Some reasons of weak speculation in Islamic
banks include the high risk that the bank can-
not tolerate. The authors give some practical
suggestions to limit risks of speculation.
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effects of speculation in the Islamic econ-
omy including raising the motto of Islamic
economics which reflect permissible profits
rather than interests.

Usurious speculation in the exchange with
some economic suspicions that support the
opinion of jurists who contend that there is
no economy free from usurious interests and
replies to such suspicions.

Types of operations that take place in inter-
national markets to show the essential differ-
ence between Islamic speculation and usuri-
ous brokerage including the following:

Urgent operations: These are the operations
which the contracting parties commit them-
selves to implement contracts in that the sell-
er delivers securities and the buyer pays their
price within a period not exceeding 48 hours.

Deferred Operations: These are the opera-
tions which both parties agree to defer de-
livery and payment of price to a specific day
called the liquidation day. It is of two parts.

Sale with Increase Option: The buyer or
seller requesting increase for himself over the
quantity to be delivered on term. It is a sale
with increase promise.

The current conditions of international ex-
changes are only suitable for urgent sales, the
shares involved therein should be free from
prohibited products including wine and the
like.

Some Sharee’ah permissible alternatives
for speculation in international exchanges in-
clude investment certificates issued by the Is-
lamic Development Bank and Mutual Lending
(mugaaradhah) bonds.

The effect of usurious financial brokerage and
speculation on the international exchanges.
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Disposing with the Sold Items before
Receiving them

Taariq M. A. Al-Khuwaiter

Abstract

The author elaborates on the following points:

Definition of the following terms:

Sale: Exchanging some product for money for the purpose of ownership.

Receipt: Acquiring and seizing something.

Definition of receipt related terms like release, delivery and acquisition.

The rule on receiving something is based on norms and actual practice.

Jurists agree that food items may not be resold before they are received.

Jurists difference as to disposing with the sold items before they are received in four opin-
ions as follows:

It is permissible to sell the real estate only before it is received according to Abu Haneefah
and Abu Yusuf.

Items other than foodstuff may be sold before they are received according to the known
opinion of the Maalikites and others.

The sold item may not be disposed of before it is received if it is measured by volume or
weight according to Uthmaan, Sa’eed bin Al-Musayyib and others.

The sold items may not be disposed of before they are received in all cases according to
Ath-Thawree and others.

The Preponderant Opinion: The author is of the opinion that the fourth opinion is the
preponderant one.

- The difference among jurists results in two points as follows:

1. The growth of the sold items: Jurists who permit disposing with the sold items before
they are received, give the purchaser the right to the growth and those who do not give the
right to the growth to the seller.

2. The damage of the sold items before receiving them: Jurists who stipulate receiving
the sold items consider the seller liable for the damage but those who do not consider the
purchaser liable for the damage.

- Cases of damage of the Sold Items:

If damage is caused by the seller, a natural incident or the act of a third party, the seller
is held liable for it. However, some jurists give the purchaser the choice to terminate the
contract and return the value or to claim against the person causing the damage to provide
equal items if the damaged items are fungible or to pay the value if the items are not. How-
ever, if the damage is caused by the purchaser, he is the one held liable without charging
the seller for the damage.
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Judicial Monitoring of Martial Penal Decisions

Abdur-Raheem Mirdaad Al-Haarthee

Abstract

The author elaborates on the following topics:

Definition of the parts of the title: monitor-
ing, judicial, decision, martial and penal.

Jurists differ as to the meaning of the martial
decision in two opinions:

1st Opinion: It is the penal decision issued
by the tribunal; this is the currently applicable
opinion.

2nd Opinion: It is the decision issued by the
military authority; this is the opinion chosen
by the author.

The result of difference on the meaning of
the martial decision is that:

The martial decision is final since it is issued
but is not final with regard to the decision of
the court.

The martial penal decision is defined as “the
military authority or tribunal’s declaration of
its intention to punish privates for a legally
sound reason.

The private for whom a legal judgment is
issued should submit to disciplinary actions
whatever the result of the judgment is.

Types of martial penal decisions:

Administrative non-disciplinary decisions
known as administrative penalties.

Administrative disciplinary decisions issued
by the military disciplinary board.

Military disciplinary boards in the Ministry
of Interior are of two degrees:

Preliminary disciplinary board

Extraordinary military board.

Points of agreement and difference between
the two penalties include:

They agree in hearing the statements of
the private before penalizing him and differ
in that the administrative punishment is final
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but the disciplinary one becomes final only
after it is ratified.
Benefits of judicial monitoring on the mili-
tary institution and its personnel include:
The monitoring of the administrative court
on the martial penal decision connects the
military institution with the authorizes.
Elaboration on the most important differ-
ences between military disciplinary board and
martial court which include the following:
The military disciplinary board’s authority is
executive rather than judicial and anything is-
sued by it is considered a decision even if it is
described by the legislator as a judgment as it
is subject to the monitory of the administra-
tive court contrary to the judicial judgment.
Aspects of objection before the court to the
administrative non-disciplinary penal deci-
sion include:

Pillars of the decision, questioning of the
accused private and hearing his statements
and causation.

Aspects of judicial objection to the admin-
istrative disciplinary penal decision include:

Examination of the referral decision to dis-
ciplinary actions and investigation/

Difference of judicial judgments which con-
sider appearance at the disciplinary session
as a guarantee through which the martial de-
cision can be objected to through appeal.

The text of the judicial judgment and some
points which the administrative court judge
should examine before pronouncing the
judgment on the private’s claim against the
martial penal decision because they may be
the intention behind his claim. These points
include the following:

Deductions from salary, calculation of detain-
ment period and deduction of promotion points.
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Conditions Stipulated by the Wife for her Benefit
and their Effect on the Marriage Contract

Nourah Abdullah M. Al-Mutlaq
Abstract

The author discusses the following points:

Definition of Condition: A controlled apparent
description, complementing the subject under
condition, the absence of which nullifies the
judgment but the presence of which does not
necessarily mean the presence of the judgment.

Types of conditions and the difference be-
tween conditions in the marriage contract and
conditions of marriage.

Parts of conditions in the marriage contract are
four as follows:

Conditions agreeing with the purpose of the
contract, conditions in the interest of the con-
tract, prohibited conditions contradicting the
contract and conditions related to a known ben-
efit in the contract.

Conditions stipulated by the wife for her ben-
efit in the marriage contract as follows:

Provide her with a private accommodation:
A valid condition that should be fulfilled. It is a
secure accommodation commensurate with the
condition of financial capability of the couple.

Not to marry another woman, not take her
outside her country or house or take her on a
journey abroad. Jurists differ on this condition;
some of them consider is invalid but others con-
sider it likeable to fulfil it, yet others opt that it
should be fulfilled. The author contends that this
condition should be fulfilled.

Pursue her studies, provide her transporta-
tion for her private trips, provide her with a
maid, some of the dower to be deferred, be the
guardian and nurse of her children from other
husband, not to separate her from her parents
or to take her to pilgrimage. These are all valid
conditions that should be fulfilled.
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Seek employment or continue on her job: Ju-
rists differ on this condition; some of them con-
sider it invalid, some others consider it likeable to
fulfil it, yet others consider it mandatory to fulfil
it. The author opts that it is mandatory to fulfil it.

Have the right of divorce: Jurists differ as to
this condition; some of them consider it invalid
but some others consider it valid. The author
opts that this condition is invalid.

Divorce the other wife: It is invalid according
to the unanimous opinion of scholars.

Own her salary: This condition is unnecessary
as this ownership is unquestionable since the fi-
nancial liability of the couple is separate.

Not to return the other divorced wife: This is
the same as the condition related to divorcing
the other wife if the divorce is revocable. How-
ever, if it is irrevocable, it is similar to the condi-
tion that he should not marry another wife.

If she is his wife and he marries another wife,
the other wife is considered irrevocably di-
vorced: It is an invalid condition because it is
preceding the contract and there is no divorce
preceding marriage.

If the wife stipulates to have the right to work
or to continue her job but her husband prevent-
ed her and she left the house to work without
his permission, she is not considered disobedi-
ent and should be financially supported.

The wife who stipulates valid conditions man-
datory on the part of her husband to fulfil has
the right to dissolve the marriage if the husband
fails to fulfil the agreed conditions.

The wife divorced by her husband who had
stipulated taking her to pilgrimage but her con-
dition was not fulfilled should be paid the cost
of a pilgrimage by her ex-husband and if he dies,
the cost should be taken from his estate.
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The Cause Supporting the Lawsuit Serving as a

Witness

Sa’d Umar Al-Kharaashee
Abstract

The author elaborated on the following
points:

Definition of the following terms:

Evidence: Everything that makes the right
clear.

Presumption: The judge’s inference of an
unknown point from a known one.

Causation: A statement of actual and legal
evidence on which the judge based his judg-
ment.

Complementary Oath: The oath requested
by the judge at his own to be taken by either
litigant to complement his conviction.

Some causes and evidence on which judg-
ments are based; some evidence being of
relative truth the opposite of which can be
established.

Scholars differ as to provision of evidence;
some limit evidence to specific methods by
which substantiation can be established and
some others do not.

Evidence is of variable degrees of strength
and weakness due to variable probability
inferred from it. The higher the degree of
probability, the stronger is the evidence in
substantiation. The author gives forms of
variance in methods of substantiation and
the variance in each method: giving pref-
erence to presumptions over original inno-
cence.

Importance and role of presumptions
in substantiation since accepting them as
proofs is based on probability and prepon-
derance and erring presumptions is prob-
able and proving the contrary is possible.
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Judicial presumptions have two npillars:
Material and moral.

The author divides judicial presumptions
based on strength into three parts:

Strong to the extent of certainty; must be
applied.

Moderately strong; accepted if strength-
ened by another one.

Weak; given no consideration.

Conditions for inferring judicial presump-
tions.

The judge’s freedom to infer presump-
tions on which he builds his conviction
and then his judgment but his inference is
subject to the control of the higher judicial
authority.

The presumption might be an independent
evidence for the establishment of the right
and might be complementary to other evi-
dence.

The judge should build his judgment on
the right cause with a very high degree of
professionalism

Importance of causation of the judgment.

Action may serve as a verbal permission
with examples of conditions and actions
that serve as verbal witnesses including
the silence of a spinster as proof of his
consent.

A number of Sharee’ah proofs and appli-
cations indicating consideration of causes
supporting the lawsuit serving as a wit-
ness.

A number of judicial applications of the
subject of paper.
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