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Medical Presumptions and their Authority in
Financial Cases and Correction of Lineage

Dr. Abdur-Rahmaan bin Ameen Taalib

Abstract

The author discusses the following points:

- Definition of Modern medical presump-
tions: These are the biomedical signs and in-
dications that are used in forensic medicine,
criminal control and other procedures to
prove or disprove a certain case.

- Anumber of modern medical presumptions
used in judicial and security fields including
the following: Blood group, biological stains,
x-ray and video illustration, autopsy and DNA
testing.

- Judicial uses of medical presumptions in-
clude the following: Proving the life of the
fetus before the death of its heritor, order-
ing of death in mass death incidents, proving
lineage through DNA testing and determining
the killer.

- Accepting medical presumptions as
proofs of medical rights is mandatory be-
cause they protect rights and distinguish the
truth from falsehood. The Islamic Sharee’ah
seeks to set things right and protect the
rights of people. Therefore, adopting pre-
sumptions as proofs realizes this objectives.
The author provides some proofs in support
of his opinion.

- Medical presumptions are of two types as
follows:

1. Provide most likely results based on the
reasoning and determination of the physician.
Results of these presumptions differ from one
physician to another like diagnosis, indications
and medications.

2. Provide clear cut results based on tangible
and concrete proofs like DNA testing, blood
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testing and the like. The author is of the opin-
ion that the judge can rely on them and ad-
judge the case accordingly.

- Some conditions that should be met to at-
tain accurate and clear cut results of comple-
mentary tests include the following:

1. Tests should be performed by the permis-
sion of the competent court.

2. Government laboratories and government
supervised laboratories should be given pref-
erence provided that they meet local and in-
ternational standards and conditions.

3. The specialist performing these tests
should be morally and scientifically acceptable
and has no relation to the parties of the case.

4. Tests should be performed by two labora-
tories with double blind results.

5. Each step of testing should be documented
and samples and documents should be kept to
refer to when necessary.

- There are some cases that cannot be de-
cided on based on medical presumptions like
determining the time of death in cases of mass
death.

- DNA Testing result is a proof of establish-
ing lineage. Some scholars consider it a way
to prove the same in general but they differ
about some minor cases.

- The author is of the opinion that medical
presumptions have authority in the correction
of lineage and lists the proofs that support cor-
rect of lineage through this way.

- It is not permissible to use the DNA test in
checking correctness of legally proven lineage.

- The author lists forms of correcting lineage.
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Assets of the Payment
of Diyah (Blood Money)

Haamid bin Maddah Al-Jud’aanee

Abstract

The author discusses the following topics:

Definitions:

Assets: The items of property paid as blood money.

Diyah: The money due to the victim or his/her
guardian in case of murder or lesser crimes.

Garments: Any dresses used by people.

The legitimacy of the payment of diyah from the
Holy Qur’an, the Prophet’s Sunnah and the consen-
sus of scholars.

Crimes that warrant payment of diyah including
murder by intent, quasi-deliberate murder, murder
by mistake and lesser crimes against persons.

Assets of diyah are limited to camels, cows, sheep,
gold, silver and garments.

Jurists agree that camels are the basic asset for the
payment of diyah but they differ on the other assets.
The author opines that camels are the original assets
paid for diyah and that other assets are valued.

Every asset and its amount are described.

Jurists differ on the validity of using the value of
camels. The author opines that the value may not
be accepted.

Jurists differ on the issue of ages of camels, cows
and sheep depending on the type of crime.

Jurists differ on stipulating that the diyah need to
be of the type camels owned by the offender or his
family. The author opines that this is not necessary.

The party having the right to choose the asset to be
paid as a diyah is the offender or his family.

The diyah should be limited to one type of asset
only and that the freedom to choose the asset is
based on the differences among scholars.

The asset for payment of diyah is camels accord-
ing to the Saudi law and that the diyah for murder
by mistake is camels of five years of age, the diyah
for quasi-deliberate murder and murder by intent is
camels of three years of age. These assets may be
revalued by time.

The phases of evolvement of diyah in the Saudi
law.
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Judicial Mediation
Abdul Azeez Ar-Rubaish

Abstract

The author discusses the following points:

Definitions:

Judicial Mediation: It is to help the parties
solve a dispute filed before the court through
a mediator appointed by the judge but has no
authority to force parties to accept his deci-
sion.

Arbitration: It is to present the dispute to an
arbitration panel chosen by disputants to issue
an award binding on them.

Reconciliation: It is the judge’s attempt to
settle a dispute between disputants before
judging on it.

Reconciler: The person who mediates in rec-
onciling between disputing parties.

Types of mediation include agreement, real
estate and other mediations.

The difference between judicial mediation,
judicature and reconciliation

The points of agreement and difference be-
tween mediation and reconciliation.

The difference between mediation and law
practice.

The Saudi Ministry of Justice has created a
reconciliation centre in the Kingdom to settle
disputes in whole or in part in accordance with
the provisions of the Islamic Sharee’ah.

The history of mediation in some countries
like the United States, France and some Arab
countriesw.

The role of alternative means in reducing the
number of cases and the period of litigation.

The qualities and conditions that should be
met by mediators, their appointment, their
obligations and role in mediation.

Some laws consider mediation as a comple-
mentary to judicial proceedings and some
others consider it separate from the judicial
system.

Phases of judicial mediation.
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tends that the person who destroys a tam-
bourine is held liable or not depending on the
state of prohibition or permissibility in which
the tambourine is used.

The author states that it is permissible to be-
quest a tambourine according to the opinion
of Abu Hanifah, the apparent opinion of the
Maalikites and the opinion of the Shaafi'ites
and the Hanbalites.

The author discusses the opinions of jurists
on cutting off the hand of the person who
steals a tambourine if its value reaches the
nisaab:

1st Opinion: The hand of the thief should not
be cut off according to Abu Hanifah and his
two disciples

2nd Opinion: The hand of the thief should be
cut off according to the Maalikites, the implied
opinion of the Shaafi'ites and the apparent
opinion of the Hanbalites.

The author opines that the first opinion is the
preponderant one.

The author explains that jurists from the four
school of jurisprudence agree that manhood
is part of the conditions of the legal capacity
that the witness should meet to deliver his
testimony and details the differences among
scholars on accepting the testimony of a tam-
bourine beater:

1st Opinion: It is accepted according to the
Hanafites.

2nd Opinion: It is not accepted if he adopts
tambourine beating as a profession according
to the apparent opinion of the Maalikites and
a narration from the Shaafi'ites and the Han-
balites.

The Preponderant Opinion: The author
opines that the acceptance or rejection of the
testimony of the tambourine beater depends
on the actual practices and traditions of the
community. If the members of the communi-
ty view beating the tambourine as damaging
one's manhood, his testimony is not accepted
and the other way round.
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:Endowment

Reality and Effect

Abdur-Rahmaan Abdul Aziz
Al-Jeraiwee

Abstract

The author discusses the following
topics:

Definition of Endowment: It is to
keep the asset and make the usufruct
thereof available for use.

The difference between endow-
ments and bequests.

The legitimacy of endowment based
on the Holy Qur’an, the Prophet’s Sun-
nah, consensus of scholars and anal-
ogy. The majority of scholars consider
it permissible.

Types endowment depending on
certain criteria including the type of
endowed property.

The objectives of endowment in-
clude building a self-dependent Is-
lamic civilization. Purposes of endow-
ment include provision of social care,
its fruits include social insurance and
its characteristics include keeping the
endowed property intact.

Endowment in Islamic history
since the first endowment of Qibaa’
Mosque and some other specific en-
dowments like endowing the lands of
Khaibar by Umar ibn Al-Khattaab.

Examples of historical Islamic en-
dowments in different fields.
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Financial and Criminal
Rulings Related to
Tambourine

Dr. Abeer Ali Al-Mudaifir

Abstract

The present study discusses the following
topics:

Definition of tambourine: A round frame
usually made of wood with a skin on one side.

Beating tambourine is originally forbidden;
however this ruling has exceptions like beat-
ing it on the day of Eid.

Narrations permit beating the tambourine
during marriage festivals and eids.

The author discusses the opinions of jurists
on beating the tambourine which range from
permission to prohibition according to actual
practices and traditions of communities:

1st Opinion: It is permitted according to Ash-
Shaafi’ee and the apparent statements of Ah-
mad.

2nd Opinion: It is disliked according to the
Hanafites, the apparent statements of Maalik
and a narration from the Shaafi'ites if it is sold
before it is finished.

3rd Opinion: It is prohibited according to Abu
Yusuf from the Hanafites and the Shaafi’ites if
it is made for vanity amusement.

The Preponderant Opinion: The author
opines that selling tambourines ranges from
prohibition to permission depending on ac-
tual practices and traditions.

The author discusses the opinions of jurists
on receiving wages for beating the tambou-
rine:

1st Opinion: It is permissible according to
the Hanafites, the Shaafi'ites and the appar-
ent opinion of Ahmad.

2nd Opinion: It is disliked according to Maalik.
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The Preponderant Opinion: The author
opines that the first opinion is the preponder-
ant one.

The author discusses the opinions of jurists
on leasing tambourines for beating during
marriage festivals and eids:

1st Opinion: It is permissible according to the
apparent opinion of the Hanafits, lbn Yunus
from the Maalikites and the apparent opinion
of Ahmad.

2nd Opinion: It is disliked according to Maalik.

The Preponderant Opinion: The author con-
tends that the first opinion is the preponder-
ant one.

The author discusses the ruling on lending
the tambourine based on the ruling of the way
it is used. He states that if the purpose is per-
missible, then lending it is permissible and the
other way round.

The author discusses the opinions of jurists
on destroying the tambourine:

1st Opinion: It is permissible according to
Abu Hanifah and a narration from Ahmad.

2nd Opinion: It is prohibited according to the
Shaafi'ites and a narration from Ahmad.

The Preponderant Opinion: The author ar-
gues that the ruling on destroying the tambou-
rine depends on the condition it is destroyed.
If it is destroyed while being used for a permis-
sible purpose, it is prohibited to destroy it and
if it is destroyed while being used for a forbid-
den purpose, it is permissible to destroy it.

The author discusses the opinions of jurists
on liability for destroying the tambourine:

1st Opinion: The person who destroys a tam-
bourine is held liable according to Abu Hani-
fah and other jurists from the Hanafites and
the implied statements of the Maalikites, the
Shaafi'its and a narration from Ahmad.

2nd Opinion: The person who destroys a
tambourine is not held liable according to Mu-
hamamd and Abu Yusuf from the Hanafites
and a narration from Ahmad.

The Preponderant Opinion: The author con-
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Support for the Mortgaged Property and

Ruling on Repayment

Abdullah bin Naasir Al-Silmee

Abstract

The author discusses the following
topics:

Definitions:

Support: It is to spend for a property
to maintain it intact.

Mortgaged Property: It is a property
placed under mortgage as a guarantee
for the payment of a debt if it is not pos-
sible to recover it from the mortgager.

Jurists differ about who should spend
for the mortgaged property if it is not
an animal. The author opines that the
mortgager is the one who should as-
sume it.

Jurists differ about who should spend
for the mortgage property if it is an ani-
mal and if the mortgagee can use the
mortgaged property without the per-
mission of the mortgager. The author
opines that it is permissible to spend for
the mortgaged property and to use it in
compensation for such spending.

Jurists agree that the mortgagee has
the right to charge the expenses paid
for the mortgaged property to the mort-
gager if the latter has consented to the
same and that he has no such right if he
decides to spend for it voluntarily.

Jurists differ on the right of the ruler
to force the mortgager to spend for the
mortgaged property. The author is of
the opinion that he has the right to do
So.

The cases of spending for the mort-
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gaged property by the mortgagee with-
out the consent of the mortgager and
his right to charge the expenses to the
mortgager.

Spending with the consent of the
mortgager if he refuses to spend for the
mortgaged property

The author discusses the opinions of
scholars on spending if the mortgager
refuses to spend for the mortgaged
property. The author opines that the
ruler may force the mortgager to spend
for the mortgaged property. If he insists,
the ruler may take from his money and
spend for the mortgage property. If he
has no money, part of the mortgaged
property may sold to spend for the
mortgaged property or the mortgagee
is permitted to spend for it. The mort-
gager remains liable for such amount of
support. The mortgagee may keep cus-
tody of the mortgaged property until
the spent amount is repaid to him

Spending for the mortgaged property
without the knowledge and permission
of the mortgager

If the spending for the mortgaged
property is not mandatory on the part
of the mortgager, the mortgagee may
not charge it to him.

The author discusses the difference
of scholars on the right to charge the
expenses on the mortgager. The author
opines that the mortgagee has the right
to charge these expenses on the mort-
gager in all cases.
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Rulings on Monopoly of Housing Lots of Lands
and the Government Policy on Pricing them

Yaasir Hamad Al-Hugqail

Abstract

The author discusses the following points:

Definition of the following terms:

Monopoly: It is the commodity purchased at a low price with a pros-
pect to sell it at a high price at a time when it is most needed.

Policy: The law enacted to regulate community order, public interests
and proper handling of financial resources.

Government Policy: To act in a way that brings people closer to order
and goodness and prevents harm and corruption.

Pricing: The rules of setting mandatory prices of commodities.

The difference between monopoly and keeping and monopoly and sav-
ing.

Jurists agree that monopoly is forbidden as well as pricing if it is not
necessary.

Jurists differ which commodities are forbidden to be monopolized. The
author opines that prohibition of monopoly applies to all commodities
that people need and are harmed if not available.

Jurists agree that the ruler has the right to force the monopolizing per-
son to sell monopolized commodities and to penalize him even by burn-
ing his commodities.

Competition is one of the means that prevents monopoly.

Jurists differ on the ruling of pricing pieces of lands which range from
prohibition to permission. The author opines that it is permissible to
price lands if transgressions prevail.

It is necessary to apply government policy on the pricing of housing
pieces of land.

The ruler has the right to discretionarily punish the person who prac-
tices monopoly.






